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No. 7691

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

E. C. Street, Trustee of the Estate of

J. F. Collins, Bankrupt,

Appellant,

vs.

Pacific Indemnity Company (a corpo-

ration),

Appellee.

APPELLANT'S PETITION FOR A REHEARING.

To the Ho[norable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the Ihiited States

Circuit Court of Appeals for the Ninth Circuit:

Appellant respectfully petitions for a rehearing in

the above entitled cause.

It is urged that the decision is at variance with

accepted law in this circuit as declared in the follow-

ing cases:

Amm^ican Surety Co. v. City of Santa Barbara,

50 Fed. (2) 769;

Street v. Pacific Indemnity Co., 61 Fed. (2) 106

(a former appeal in the instant case).



We submit that a reading of the opinions in the

cited cases followed by a reading- of the opinion in this

case will conclusively demonstrate the error in the

decision in this case.

1. SUBROGATION.

This case involves the application of the equitable

doctrine of subrogation. The rights of a surety under

this doctrine are correctly stated by this Court in the

decision complained of

:

"The right of a surety to' be subrogated to the

rights of the laborers and materialmen whose

claims it has paid pursuant to the terms of its

bond, is declared in sec. 2848 of the Civil Code of

California, as follows:

'A surety upon satisfying the obligation of the

principal is entitled to enforce .every remedy

which the creditor then has against the principal

to the extent of reimbursing what he has ex-

pended. * * *' " (Italics ours.) (E. C. Street v.

Pacific Ind. Co., p. 3.J)

In other words the surety stands in the shoes of the

creditor and may enforce the remedies available to the

creditor. The surety has no greater rights than the

creditor. What remedies were available to the credi-

tors in this case to which appellee succeeded by reason

of the equitable doctrine of subrogation ? We refer to

the decision complained of for a correct statement of

the law and facts

:

"This statute as amended in 1925 and 1927

(Cal. Stats. 1925, p. 538; Stats. 1927, p. 282, 3

Peering 's Genl. Laws, 1931, Act No. 6423) author-



ises an act ion by a materialman or laborer fur-

nishing material or performing labor for the con-

tractoT in carrying out the contract, against the

officers of the county whose duty it is to make

payment on the contract, for any unpaid sum due

thereon, tvhere a stop notice has been filed by the

claimant in conformity with provisions of §§1184,

1184 (a), (b), and (c) of the California Code of

Civil Procedure. In compliance with this statute

stop notices were filed in the case at bar for

various claims aggregating the sum of $12,763.98.

It is clear that the Indemnity Company who is

bound by its bond to pay these claims were subro-

gated to the right of the laborers and materiahnen

against the fund. As a matter of precaution the

Indemnity Company took assignments of these

claims at the time they were paid, and thus in law

as well as in equity were subrogated to the rights

of the laborers and materialmen. With ref.erenc?

to the balance of the claims paid by the Indemnity

Company apparently no stop notices had been filed

at the time they were paid by the Indemnity Com-

pany but there is no contention that these pay-

ments were made before the period for filing such

stop notices had expired. The claimants had an

inchoate lien upon the fund to which the Indem-

nity Company was subrogated. Hampton v.

Christensen, 148 Cal. 737; People v. Morley, 17

Cal. App. 466." (Italics ours.)

E. C. Street v. Pacific Ind. Co., p. 3.

Appellee was subrogated to certain remedies of the

creditors. Until these remedies were pursued the

creditors' claims constituted ''inchoate liens. The

creditors' remedy consisted of the right to file stop

notices within the statutory period and then within the



time allowed to file suits and, if the facts ^Yarranted,

to obtain judgments for the funds due the contractor.

We submit that these "inchoate" liens never

emerged from their ''inchoate" state.

Webster defines ''inchoate'' as follows:

''Recently, or just begun; beginning, incipient;

partially but not fully in existence or operation;

existing in its elements; incomplete."

Can an "inchoate" right which never emerges from

its incompleteness be the basis of a recovery?

This case is really nothing more than a mechanic's

lien case. Would it be possible for a sub-contractor

lien claimant, who failed to file his action within the

statutory period, to recover against the owner?

Would it be possible for a materialman, who fur-

nished materials to a contractor and never filed his

statutory lien, to recover against the owner?

Would a surety company which paid these claims

and did nothing more have any greater remedies than

the original claimants?

It is obvious that "inchoate" rights which never

ripen into completeness cannot be enforced. If there

ever was any doubt on this score that doubt was dis-

pelled by the case of

American Surety Co. v. City of Santa Barbara,

56 Fed. (2) 771,

where this Court held under similar facts

:

"There is no contention advanced here that the

appellant has acquired any right other than by

subrogation either to the rights of the city or to



the rights of the laboring men and materiahnen

whose claims it has paid. The principle of the

case of Adamson v. Pao-nessa, 180 Cal. 157, 179 P.

880, supra, is no longer applicable to the situation

here involved by reason of the amendment of 1919

to section 19, supra, ])ut it is clear that, if the

appellant surety has any right superior to that of

an assignee in the bonds and assessments resulting

from performance of the work, it is because of

such amendment. The laborers and materiahnen

filed their verified claims with the superintendent

of streets in accordance with the provisions of sec-

tion 19 of the Street Improvement Act of 1911,

as amended in 1919, thus preserving a lien against

the assessment and bonds to be issued to represent

the same. Withiyi 90 days after filing such claim

the laborers or materialmen %oer0 authorized to

commence action to enforce the lien or, at their

election, to bring an action against the surety upon

the bond for the payment of laborers and mate-

rialmen. It is clear, we think, under well-estab-

lished principles with reference to mechanics'

liens, that the lien of the laborers and materialmen

given by section 19 of the Street Improvement

Act, supra, terminates at the end of 90 days, unless

an action is brought for the enforcement of the lien

as therein provided. If the surety, during the 90-

day period, had paid the claims rather than await

the election of the claimants as to whether they

would bring suit to enforce their lien or suit to

recover from the surety, it cannot be doubted, we

think, that the surety would be subrogated to their

lien upon the assessments and could have pro-

ceeded in their name or in its own for the enforce-

ment of their rights to which by its payment it

had been subrogated. The surety, however, waited



for nearly two years befo're paying the obligations

it had become surety for and until long after the

rights of the claimants to subject the assessments

to their lien had expired. This delay is fatal to

the claim of the appellant.

'Whatever rights the app.ellant might have se-

cured in and to the bonds and assessments hy

reason of the prompt payment of the lien claim-

ants has been lost by its delay beyond the period

which required action upon the part of the claim-

ants to perfect and. continue their lien/
'^

American Surety Co. v. City of Santa Barbara,

supra.

How is the reasoning of the cited case answered in

the instant case? By the statement that ''these cases

arose mider different statutes and have no application

to the case at bar."

In the case of American Surety Co. v. City of Santa

Barbara, supra, the bond was given jDursuant to the

provisions of the Street Improvement Act o'f 1911,

(Deering's General Laws of California, 1923, Act

8199.) The provisions of the act requiring the

laborers' and materialmen's bond are contained in

Sec. 19 of the act. (Appendix, page iv.)

The Street Improvement Act of 1911 contains an

elaborate scheme for the improvement of streets and

foT the payment therefor. Among other things it pro-

vides for the making of an assessment by a public body

which when recorded constitutes a lien against real

property.



The contractor may collect under the assessment,

making notation with the proper officer of the money

collected.

The act further provides in Sec. 59, et seq., for the

issuance of bonds to the contractor which are evidence

of a lien upon the property by reason of the assess-

ment thereon for said improvement. Sec. 63 provides,

among other things, that the bonds should issue thirty

days from the date of the warrant and assessment and

would be payable to the city treasurer.

Sec. 19 of the act provides for the giving by the

contractor of a bond for the benefit of laborers and

materialmen furnishing work, labor or materials to the

contractor and which w^re used on the job. This sec-

tion appears in full in the appendix, page iv.

Sec. 19 further provides for the filing of a claim

with the superintendent of streets by the materialmen

within thirty days after the recording of the assess-

ment. Within ninety days thereafter the claimant is

required to institute suit to foreclose his lien upon

the bonds.

A failure to take the procedural steps prescribed by

the section invalidated the claim.

American Surety Co. v. City of Santa Barbara.

56 Fed. (2) 769.

Wherein is this statute essentially different from the

statute in the instant case?

The bond in this case was given pursuant to the

provisions of the Act of May 10, 1919. (Stat. 1919, p.
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487, as amended Stat. 1925, p. 538, Stat. 1927, p. 282

;

3 Deering's aeneial Laws, 1931, Act 6423.) The

essential portions of this act are set forth in the

appendix, page i.

The statute j^rovides for the filing of a claim by the

materialmen with the proper officer within the time

prescribed by Sec. 1187 of the Code of Ci\41 Pro-

cedure. Such claims must be followed by suit within

the tune prescribed by Sec. 1184, et seq. of the same

code. The material portions of these sections are set

foi-th in the appendix, page ii, et seq.

We submit that there is no essential difference be-

tween the material provisions of the Street Improve-

ment Act of 1911 as set forth in the appendix and the

material portions of the Public Works Bond Act of

1919 and the sections of the lien law which likewise

appear in the appendix.

This being so this case must be controlled by the

case of

Am.erican Surety Co. v. City of Santa Barbara,

56 Fed. (2) 769.

In supi^ort of its holding that the statutes involved

in this case aie different from the statutes involved

in the case of American Surety Co. v. City of Santa

Barbara, supra, this Court cites two cases.

The first case does not support the decision in this

case but to the contrary reveals a set of facts closely

paralleling the instant case and applies the law in

conformitv with our contentions.



The case referred to is the case of

Maryland Casimlty Co. v. Shafer, 57 Cal. App.

580.

The cited case was decided in 1922 and involved a con-

tract executed in 1918 and ])rior to the adoj^tion of the

amendment of Sec. 19 of the Street Improvement Act

of 1911. (Stat. 1919, p. 480.)

But let us consider the facts involved in the cited

case: The casualty company had executed a faithful

performance bond and also a laborers' and material-

men's bond. Shafer, the contractor, finished the job

but failed to pay a number of materialmen, among

them being- Thompson Bros. Several of the material-

men filed their claims within the })rescribed time.

Thomi)son Bros, did not file a claim but filed an order

signed by Shafer, the contractor, which order was in

the nature of an assignment. The casualty company

brought suit against Shafer, the contractor, Thompson

Bros., which had filed its assignment, the several lien

claimants, who had filed verified claims, and the county

to determine its rights under its bond and the rights

of all concerned in and to the retained percentages

due under the contract. The claimants who had filed

verified claims filed cross-complaints as did Thompson

Bros. The claimants recovered against the fund,

judgment went against Thompson Bros, because it

failed to perfect its claim. The casualty company was

credited with the amounts which it paid to claimants

who had perfected their rights bij filing claims and

cross-complaints. There was a deficit in the fund and

judgment went against the casualty company for the
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balance due to the claimants who had perfected their

claims, but nothing was awarded Thompson Bros,

because it failed to perfect its claim.

The following quotation s\istains our argmiient:

'^The court found that valid claims, duly veri-

fied, irere filed in due time trith the hoard, aggre-

gating more than the amount retained by the

coiuitif. Appellant did not so file a verified claim

hut filed an order^ signed hy the contractor for

the amount of such claim. It is now contended

that appellant was entitled to payment out of the

moneys retained by the county and deposited in

court as stated; that Shafer's order operated as

an assignment o'f the sum retained by the county

to the amount of the order; and that the plaintiff

had no right or equity in the fund reserved in so

far as it had been assigned by Shafer. In support

of such contention appellant relies on the cases of

Adamson v. Paonessa, 180 Cal. 157 (179 Pac. 880),

and American Surety Co. v. Empire Securities

Co., 185 Cal. 586 (197 Pac. 941). The first case

relates to a contract for street work under the

Improvement Act of 1911 (Stats. 1911, p. 730),

and the latter to similar work imder the Yrooman
Act (Stats. 1885, p. 147). In neither case did the

contract provide for a reserve fund as in the case

at bar. In Adamson v. Paonessa, supi'a, this dis-

tinction is clearly pointed out by the court. The
provision of the contract for the retention of

twenty-five per cent of the value of the work
until the completion thereof became a part of the

contract of suretyship and was as much for the

indemnity of the surety as for the county. (Prairie

State Bank v. United States, 164 U. S.227 (41 I^.

Ed. 412, 17 Sup. Ct. Rep. 142, see, also, Rose's
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U. S. Notes).) The further provision for reten-

tion by the county of sufficient funds to pay claim-

ants who filed verified claims was equally a part of

plaintiff's contract and was for the protection of

the surety as nnich as for that of claimants. To

the extent that such provision was o-bserved, the

liability of the surety was lessened. The fund

retained was beyond the control of Shafer and no

assignment by him could prejudice the rights of

the parties for whose benefit the fund was created.

To hold otherwise would be to nullify the stipula-

tion of the contract for the retention of the fund

and to destroy the security intended for the benefit

of claimants hnngimj themselves ivithin its terms

as well as for the protection of the surety. (Citing

cases.)

The court found that valid claims amounting to

$14,419.50 were duly verified and filed with the

board of suj^ervisors and that sucJi claimants in

clue time filed cross-complaints in this action and

tvere entitled to judgment against the plaintiff for

the respective amounts of their claims and that

the plaintiff is entitled to have the whole of said

$12,919.81 applied to the payment of such claims.

The judgment against plaintiff awards such claim-

ants the amounts of their respective claims and

directs the clerk to pay them the amount of said

fund in the proportion of their claims and on pay-

ment to the clerk by the plaintiff* of the remainder

of the judgment, to pay the claimants in full upon

satisfaction of the judgment by them. The judg-

ment further ju-ovides that, u])()n ])ayment by

plaintiff to any of .said claimants of the sums

awarded them, the clerk shall pay plaintiff such
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part of the $12,919.81 as said claimants otherwise

would be entitled to receive."

Maryland Casualty Co. v. Shafer, 57 Cal. Ap[).

580, 583.

There were no ''inchoate" liens involved in the cited

case. The liens were statutory and the statute was

followed.

The case of

Castro V. Malcolm, 66 Cal. App. 635,

is likewise relied on. This case was decided on the

authority of Maryland Casualty Co. v. Sliafer, supra,

and there is nothing in the case which discloses dis-

tinguishing facts.

2. THE "INCHOATE" LIEN OR EQUITABLE CHARGE.

There can be no equitable lien in this case. There

is an adequate statutoiy remedy.

1919 Statutes of California, 487; Amended
Stats. 1925, p. 538 ; 1927, p. 282

;

3 D.eeriug's General Latvs of California, 193],

Act 6423.

Where the statute provides a lien remedy equity

cannot be called upon to correct the mistake of the

one asserting the lien. See the following quotations:

"The right to a lien w^as, it seems, first recog-

nized in equity, and although in later tunes courts

of law also assimied jurisdiction in such cases, the

better rule, as supported by the weight of author-

ity, is that thereby the ancient jurisdiction of the
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chancellor was not lost, but that equity still exer-

cises a jurisdiction concurrent with courts of law

to enforce liens. //, how,&ver, resort is had to

equity to enforce a common-lmv statutory or legal

lien, no greater relief, it has been said, should he

allotved than could he ohtaiywd at law."

10 E. C. L., page 350.

''Rules of equity cannot be intruded in matters

that are plain and fully covered by positive stat-

ute. (Beeson v. Brotherhood of Locomotive Fire-

men, etc., 101 Kan. 399 (166 Pac. 466).) Neither

a fiction nor a maxim may nullify a statute. (Har-

rison Machine Works v. Auferheide (Mo. App.),

280 S. W. 711.) Nor will a court of equity ever

lend its aid to accomplish by indirection what the

law or its clearly defined policy forbids to be

done directly. (Jackson v. Torrence, 83 Cal. 521,

537 (23 Pac. 695).)"

Lass V. Eliassen, 94 Cal. App. 175, 179.

3. THE ASSIGNMENT OF JUNE 11, 1929.

Some attempt is made in the decision complained of

to bolster up the assignment of June 11, 1929. This

assignment purported to assign the money due the con-

tractor to the surety company. Prior to October 17,

1929 (after bankruptcy), no notice of this assignment

was given to any person. The bankrupt collected the

money and used it as he pleased. Upon the prior ap-

])eal this Court held

:

"The assignment being for security and having

taken no steps to realize on that security or to
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reduce it to possession prior to the filing of the

petition, the appellee cannot thereafter secure

payment of its debt by taking possession of the

security."

Street v. Pacific Indemnity Co,., 61 Fed. (2) 106.

This is the law of the case.

It is supported by a long line of decisions.

Benedict v. Ratner, 268 U. S. 353; 45 S. Ct. 556;

69 L. Ed. 991;

In re Borok, 50 Fed. (2) 75.

In the decision complained of this Court cites ohita

dicta contained in the decision on the prior appeal.

*'It now appears from the record that at the

time the bankruptcy proceeding was filed the

surety was engaged in completing the contract

because of the default of the bankrnpt. We said

on the prior appeal: 'Had it appeared from the

record that the bankrnpt had ahandoned the con-

tract and that the work was completed by appel-

lee after the filing of the petition in bankruptcy,

thus depriving the bankrupt of any further par-

ticipation in the funds to become due on the con-

tract, a different situation would have been pre-

sented. In the absence of such a showing the sole

question presented on the admitted facts is as to

the situation at the time the petition was filed.'
"

(Italics ours.)

E. C. Street v. Pacific Indemnity Co., p. 4.

Of course, this obita dicta, is not the law of the case,

and it is not the law of any case. It is based upon a

false premise from which a false conclusion is drawn.
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This Court in its present opinion states that "the

surety was engaged in completing the contract because

of the default of the bankrupt." The fact is that the

bankrupt was never in default under his contract with

the County of Alameda.

Trustee's "Exhibit No. 1, as of March 15, 1933",

attests this fact:

"Oakland, California,

November 12, 1929.

To the Honorable Tlie Board of Supervisors

of the County of Alameda, State of California.

Gentlemen

:

3Ir. J. F. Collins has completed the work in con-

nection with the improvement of a portion of

the Hayward-Redwood Canyon Road, otherwise

known as County Road No. 7355 southerly from

the westerly end of the Pinehurst Road, all in

Eden Road District, Eden Township, Alameda

County, California, all in accordance with his

contract with the County of Alameda.

I recommend the acceptance of said work.

Very truly yours,

George A. Posey,

County Surveyor, Alameda County.
'

'

(Record, page 85.)

The contract was never permitted to be in default.

By agreement between the appellee and the bankrupt

the work went forward as though nothing had hap-

pened. If default had occurred the County of Ala-

meda would have had to stop the work and call for new

bids to complete the job. Such a happening would

have been costly to the appellee, so it did not permit

the bankrupt to default under his contract.
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If the bankrupt was not in default under his con-

tract he surely had not ''abandoned'' it. He called in

the appellee, ex])lained his financial condition and per-

mitted the appellee to complete his contract in his

name. The appellee became the bankrupt's accent and

financial backer.

The false conclusion drawn from the erroneous

statement of fact consisted of the statement that the

alleged abandonment of the contract would have re-

sulted in the "depriving- of the bankrupt of any fur-

ther participation in the funds to become due on the

contract." Nothing is further from the fact. Thi^

rights of the bankrupt are governed by the terms of

his contract with the County of Alameda. This con-

tract is in evidence (R. No. 1, 4/9/31 ; B.J.W., R.) and

the material portion reads as follows

:

"5. That the said second party further agrees

that if the work to be done under the contract and
agreement shall be abandoned, or if this contract

shall be assigned by the second party, or if at any
time the agent authorized to superintend said

work shall be of the opinion, and shall so certify

in writing to the said first party that the said

work or any part thereof is unnecessarily or un-

reasonably delayed, or that the said second party

is wilfully violating any of the conditions or cove-

nants of this contract, or is executing this con-

tract in bad faith, the said first party shall have
the power to notify the said second party to dis-

continue all work or any part thereof under this

contract, and thereupon the said second party
shall cease to continue said work or such part
thereof as said first party may designate, and the

said first party shall thereupon have the powei I
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to place such and so many persons, and to obtain

by contract, purchase, or hire, such annuals, carts,

wagons, inipleuients, tools, material or materials,

by contract or otherwise, as said first party may
deem advisable, to work at or to be used to com-

plete the work herein described, or such part
thereof as to the agent authorized to superintend

the same may be necessary, and to use such ma-
terial as they may find U]jou the line of said work
and to charge the expense of such labor and ma-
terials, animals, carts, wagons, implements and
tools to the second party, and the expense so

charged shall be deducted and paid by the first

party out of such moneys as may be either due
or may at any time thereafter become due to said

second pdrty under and by virtue of this con-

tract or any part thereof.

In case such expense is less than the sum which
would have been payable undm- this contract, if

the same had been completed by the said second
party, the said second party shall be entitled to

receive the difference, and in case such expense
shall exceed the last said amount, then said second
party or his bondsmen shall pay the amount of
such excess to the first party on notice from the
said first party of the excess so due." (Italics

ours.)

It is thus perfectly clear, that if the contractor had
abandoned his contract and the County of Alameda
had completed the job at an expense of $7202.25

(which appellee expended to complete the job), then

the contractor would have been entitled to the balance,

less the amount which the County would have been

compelled to pay to laborers and materiahnen who had
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perfected their claim against the fund. If no such

claims had been perfected and paid the balance would

go to the contractor.

A case closely paralleling the instant case is the

case of

Blue V. Herkimer Nat. Bank, 30 Fed. (2) 256,

259, 260,

the material portions of which follow:

"After the assignment of the road moneys was

made to it as collateral security for payment of

the bankrupt's debt, the bankrupt was peniiitted

to use the moneys as he collected them without

accountability up to January 15, 1918 ; the moneys
were deposited in the bankrupt's general account.

These moneys, thus deposited, were checked out

without restrictions. Prior to January 35, 1918,

the moneys were deposited in, and some with-

drawn from, the general account, and used by the

bankrupt and his wife. This free and unrestricted

use of the moneys so assigned destroyed any lien

created. An agreement, either oral or written,

which permits the debtor to use the money as-

signed, avoids the lien intended, and makes the

assignment void. (Citing cases.)

The majority think that the course of conduct

of the i)arties here fairly permits us to imply that

there was an agreement by which the bankrupt
tva^H to continue the tvork and finish his contract,

and the bank was to supply the necessary money,

if collected, from the assigned accounts. Moneys
retained by the defendant after the date of bank-
ruptcy belonged to the trustee. Before February
5, 1919, there was collected and deposited $12,-

312.64 in the 'Robert Earl Special Account.' Such

i
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items as were charged against it for repayment of

loans or interest thereon may not be allowed as

an olfset. The debts were not mutual. Prior to

January 15, 1918, and after the assignment, the

bank collected and dej^osited in the bankrujDt's

account $12,171.91 of road moneys, and deposited

this in his general account. Payment thereof to

him discharged the bank as to this amount. Be-
tween October 4th and February 4th, the bank
received payment of some of its loans, but the

record is not clear as to the amount thereof. From
the record, it is impossible to determine the pay-
ments made by the bank in carrying on the con-

tract. The 'Robert Earl Special Account' giA^es

a list of disbursements on and after January 15,

1918, but gives no indication of how many of these

items were payments which directly helped to

carry on the road contracts. There is no testi-

mony of witnesses as to this.

From the opinion below, however, it appears
that the bank claimed that the total amount re-

ceived prior to the opening of the 'Robert Earl

Special Account' tvas applied hy the bank to en-

able the bankrupt to complete the road contracts.

It makes the same claim with regard to the amount
of the road contracts placed in the special account.

The court below, in its opinion, does not appear
to have disagreed with this claim, but merely
found that there was no lien to this amount. As
to the moneys collected and deposited after Feb-
ruary 4th, when the bankruptcy ensued, the bank
is liable therefor to the trustee. Between October

4, 1917, and February 4, 1918, the bank received
payment of some of its loans maturing within that

period, which, together with interest, appears to

be $30,505.53. The last of the bankrupt's charges
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paid out of the general account created an over-

draft of $425.55, which increased until, on Feb-

ruary 1, 1918, it amounted to $503.73, and on that

day was made good by the defendant out of the

'Robert Earl Special Account', and this sum must

be paid to the trustee. The payment of the hank's

notes from money realized on the assignment of

the road contracts constituted a voidable prefer-

ence.

It is obvious that the moneys thus collected were

used for the purpose of creating a fund to be ap-

plied upon the maturing note obligations of the

bankrupt during the four months period, and this

was a voidable preference, if the defendant had

knowledge of the bankrupt's insolv.emcy. (Citing

cases.) It had full knowledge of the bankrupt's

financial condition from the statement furnished,

and from its method of handling his moneys w^hen

received in ])a,yment of the contract it displayed

a desire to protect itself. To a considerable ex-

tent, the defendant took supervision of his fi-

nances in carrying out his contracts. It had
reasonable cause to believe that it was obtaining;

an advantage over other creditors, and is charge-

able with the intent of creating a preference for

itself. (Citing cases.) Of this $12,312.64 received

by the defendant after January 15, 1918, in the

'Robert Earl Special Account', and which was
not paid to the bankrupt, the defendant is re-

sponsible to the trustee.

Because we are unable to accurately tell from
this record the amounts paid the bank out of the

bankrupt's funds between October 4, 1917, and
Februar}^ 4, 1918, and thereafter, we must reverse

the decree, and direct the court below to ascertain

i
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this amount and add it to the sums the plaintiff

mil otherwise recover. The decree then to be

entered will be for $16,571.52, plus the overdraft
paid of $503.73; a\l>>o moneys received from the

state and county after February 4, 1918, tvhich

tvere then due as retained percentage or otherivise

to the hankrnpt, giving the hank credit for moneys
spent for completion of the contract; also moneys
paid on the bankrupt's notes, except renewals,
durino: the four niontlis i)eri(Kl and ther<^after, to-

gether with the fees and disbursements paid to the

attorney filing the petition in bankruptcy. In-

terest will be added to these several smus. To the

extent that Tryon remains indebted to the bank, it

shall have a right to file its claim as a general
creditor.

'

'

4. THE ALLOWANCE OF CERTAIN MISCELLANEOUS
EXPENDITURES.

This Court has approved as proper charges against

the fund (1) the cost of the contractor's capital equip-

ment, (2) the living expenses of executive employees,

and (3) premiums paid for workmen's compensation

and public liability insurance.

Not a single one of these items could have been

made the basis of claun against the fund or against

the surety company on its bond.

Montgomery v. Southern Surety Co., 162 IST. E.

31;

A. L. Young v. Cupp, 213 Cal. 210.

If the original creditors could not have sustained

claims based on these items, how can the surety com-
pany base any claim on them?
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CONCLUSION.

This case rejn'esents the onh^ opportunity of credi-

tors with claims amounting to $77,230 to collect any-

thing. The assets of the bankrupt were listed at

$37,200, but consist solely of mythical damage suits

and exempt property amomiting to $1-1:,500. (R. p.

94.)

The appellee acting on the ancient maxim that

"l)ossession is nine points of the haw'' took all of the

assets under an assignment executed after bankruptcy

and now seeks to found its claim on a secret and un-

disclosed lien. The small creditors whom the bank-

ruptcy law was enacted to protect are out in the cold.

A rehearing should be granted and the order re-

versed.

Dated, San Francisco,

September 25, 1935.

Clarence A. Linn,

Attorney for AppeUan'c

and Petitioner.
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Certificate of Counsel.

I hereby certify that in my judgment the foreg-oing

petition for a rehearing is well founded and that it is

not interposed for delay.

Dated, San Francisco,

September 25, 1935.

Clarence A. Linn,

Attorney for App.ellant

and Petitioner.

(Appendix Follows.)
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Appendix

The statutes involved in the instant case

:

Stats. 1919, p. 487, amended by Stats. 1925, p.

538; 1927, ]). 282; 3 Deeviiv^'a General Laws,

1931, Art. 6423:

''Sec. 2. Claims of materialmmi, laborers, etc.

Assignments. Action upon bond. Additional

bond. Any materialman, person, company or cor-

poration furnishing materials, provisions, proven-

der or other supplies used in, upon, for or about

the performance of the work contracted to be

executed or performed, or any person, company
or corporation renting or hiring teams or imple-

ments or machinery for or contributing to said

work to be done, or any person who performed

work or labor upon the same, or any person who
supplies both work and materials, and whose claiia

has not been paid by the contractor, company, or

corporation, to whom the contract has been

awarded, or by the subcontractors of said con-

tractor, company, or corporation, may at any time

prior to the expiration of the period within which

claims of lien must be filed for record as pre-

scribed by section one thousand one hundred
eighty-seven of the Code of Civil Procedure file

with the commissioners, managers, trustees, of-

ficers, board of supervisors, board of trustees,

common council, or other body, by whom such

contract was awarded, or with the controller,

auditor, or other public disbursing officer whose
duty it is to make payments under the pro\dsions

of such contract a verified statement of such

claims, together with a statement that the same
have not been paid. * * *
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Actions against the state, piihlic hoard, commis-

sioH, or officer thereof, or the political subdivision

of the state, or the disbursing officer whose duty it

is to make payments under the provisions of the

conti-act for the public improvement in question,

brought by any claimant who has filed claim

under this act, or his assign, shall be governed by

the provisions of section one thousand one hun-

dred eighty-four, one thousand one hundred eighty-

four a, one thousand one hundred eighty-four b,

and one thousand one hundred eighty-four c of

the Code of Civil Procedure and the verified no-

tice provided for in the said sections shall be

equivalent for all purposes to the verified claim

ju'ovided for herein."

Code of Civil Proced,iire, sees. 1184, 1184a, 1187:

''Sec. 1184. Notice of mechanics' lie'ns. Any
of the persons mentioned in the preceding section,

except the contractor, and all persons, firms and
corporations, excluding the contractor, perform-

ing work or furnishing materials, or both, upon
any public improvement, including highways,

streets, wagon roads, viaducts or sewers, may at

any time, prior to the expiration of the period

within which claims of lien must be filed for rec-

ord, as prescribed by the provisions of section

1187 of this code, give to the owner a notice that

they have performed labor or furnished materials,

or both, to the contractor or other person acting

by the authority of the owner, or that they have

agreed to do so, stating in general terms the kind
of labor and materials and the name of the person

to or for whom the same was done or furnished,

or both, and the amount in value, as near as may
be, of that already done or furnished, or both, and

1
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of the whole agreed to be done or furnished, or

both, and any of said persons who shall on the

written demand of the owner refuse to give such

notice shall thereby deprive himself of the right

to claim a lien under this chapter. * * *

Sec. 1184a. Time of comymencing action. No
action to enforce the payment o'f any such claim

shall be commenced against the owner, nor against

the state or any public board, commission, or of-

ficer thereof, nor against any political subdivision

of the state or the disbursing officer thereof whose

duty it is to make payments under i3rovisions of

such contract, prior to the expiration of the

period within which claims of lien must be filed

for record, as prescribed by section one thousand

one hundred eighty-seven of this code, nor shall

any such suit be commenced later than ninety

days following the expiration of such period. No
money or bond shall be withheld by reason of any

such notice longer than said ninety days following

the expiration of such period unless pro'ceedings

be commenced in a proper court within that time

by the claimant to enforce his claim; and in case

such proceedings be so commenced but be not

prosecuted to trial within two years after the

commencement thereof, the court may in its dis-

cretion dismiss the same for want of prosecution

;

and in all cases upon the dismissal of such pro-

ceedings, unless it be expressly stated that the

same is without prejudice, or upon a judgment

rendered therein against the claimant, or upon the

termination of said ninety days above provided if

such proceedings have not been commenced, such

notice shall cease to be effective and the moneys or

bonds withheld shall be paid or delivered to the

contractor or other person to whom they are due.



IV

Sec. 1187. Claim of lien filed in the recorder's

office. Every origiiial contractor, claiming the

benefit of this chapter, within sixty days after the

completion of his contract, and every person save

the orioinal contractor claiming the benefit of this

chapter, at any time after he has ceased to per-

form labor or furnish material, or both, for any
work of improvement mentioned in this chapter,

and until thirty days after the completion of

such work of improvement, as a whole may file

for record with the county recorder of the county

or city and county in which such property or some
part thereof is situated a claim of lien containing

a statement of his demand after deducting all just

credits and offsets, the name of the o^^^ler or re-

puted owner, if known, a geiieral statement of the

kind of Avork done or materials furnished by him,

or both, the name of the person by whom he was
employed or to whom he furnished the materials,

and a description of the property souoht to be

charged with the lien sufficient for identification;

which claim of lien must be verified by oath of

claimant or some other person. * * *"

The statute involved in the case of

American Surety Co. v. City of Santa Barbara,

61 Fed. (2) 769:

Sec. 19, of the Street Improvement Act of 1911, as

amended in 1919 (Stat. 1919, p. 480) :

"Every contractor, i^erson, company or corpo-

ration, including contracting owners, to whom is

awarded any contract for street work under this

act, shall, before executing the said contract, file

with the superintendent of streets a good and suf-

ficient bond, approved by the mayor, in a smn notj

less than one-half of the total amount payable byl



the terms of said contract ; such bond shall be exe-

cuted by the principal and at least two sureties,

who shall qualify for double the sum specified in

said bond, and shall be made to inure to the benefit

of any and all pei*sons, companies, or corporations

who perform labor on, or furnish materials to' be

used in the said work of improvement, and shall

provide that if the contractor, ])erson, company, or

cor],3oration to whom said contract was awarded

fails to pay for any materials so furnished for the

said work of improvement, or for any w^ork or

labor done thereon of any kind, that the sureties

will pay the same, to an amount not exceeding the

sum specified in said bond. Any laborer, mate-

riahnan, person, company or corporation, furnish-

ing materials to be used in the performance of

said work specified in said contract, or who per-

formed work or labor upon the said improvement

whose claim has not been paid by the said con-

tractor, company or corporation, who executed

the said contract, shall severally have a first lien

upon and against the assessment, any partial as-

sessment, any reassessment, and any bonds which

may be issued to represent any assessment or re-

assessment. Such laborers, or materialmen may,

at any time prior to thirty days after the record-

ing of the assessment for said work file with the

superintendent of streets, a verified statement of

his or its claim, together with a statement that the

same, or some part thereof, has not been paid.

At any time within ninety days after the filing o'f

such claim, the persons, compan}^, or corporation,

filing the same or their assigns may commence an

action either to enforce the aforesaid lien, or on

said bond for" the recovery of the amount due on

said claim, together with the costs incurred in

said action, and a reasonable attorneys fee to be

fixed by the court; for the prosecution thereof."




